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usage is chiefly considered in determining the ownership of cor- 
porate names, yet the time of incorporation has been recognized as 
fixing some rights. Thus Tussaud v. Tussaud, 44 Ch. Div. 678, 
decides that a corporation can not select a name which is the 
same as or similar to that of another corporation created by, or 
under the laws of, the same sovereignty, and in many states there 
are statutes to the same eilect. State v. MaGrath, 92 Mo. 355. 
If usage were the sole criterion, would it not be logical in such 
cases arising under the common law to hold that corporations 
with the same name as one already in existence could be chartered 
but that the name could not be used? Tending still further away 
from the analogy to trade marks is American Order of Scottish Clans 
V. Merrill, 151 Mass. 558, holding that when the name of a cor- 
poration has been approved by the proper state officials at the 
time of incorporation, such name becomes a part of the corporate 
franchise. Rhode Island also holds that the name of a corpora- 
tion is a part of its franchise, provided the corporation was 
chartered by a special law. Paulino v. Beneficial Association, 18 R. 
I. 165. One court, not of last resort, has assumed the logical con- 
clusion of such reasoning which is that priority of incorporation 
determines the right to a corporate name. German Hanoverian 
Coach Horse Co. v. Oldenbery Coach Horse Association of America, 46 
111. App 281. 

It would seem in such a case as the present, where one of the 
litigants is a foreign and the other a domestic corporation, that 
the public policy of the state also would dictate that the domestic 
corporation should as far as possible be protected. Some courts 
consider this principle of public policy so potent that they hold 
that a foreign corporation has no standing in a domestic court to 
sue to restrain a domestic corporation from using the same name. 
Hazelton Boiler Co. v. Hazelton Tripod Boiler Co., 142 111. 494. In 
such a case as the one under discussion the same obligation of a 
state to protect a corporation of its own creation might be urged 
with perhaps more reason. If the court, however, feels itself 
bound by the rigid rules of the law, perhaps the best way to 
further the public policy of the state would be to pass a statute 
prohibiting a foreign corporation from doing business in a state 
under a name the same as or similar to one by which a domestic 
corporation has been chartered and giving to the domestic cor- 
poration the right to an injunction in accordance with the statute. 

COURTS — ACTION AGAINST STATE 

Last month in discussing So. Ry. Co. v. M'Neil, 155 Fed. 756 
(N. C), and Seaboard Air Line Ry. Co. v. R. Commission, 155 Fed. 
792 (Ala.), we commented upon an important and far-reaching 
question which now engages perhaps more of the attention and 
anxious consideration of the public and of the courts of this 
country than any other. Very recently the Supreme Court of 
North Carolina, in State v. So. Ry. Co., 59 S. E. 570, has made a 
decision upon practically the same state of facts as formed the 
basis of the M'Neil decision, arriving at an opposite conclusion. 
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The case arose upon the railway company's appeal from convic- 
tion under the Passenger Rate Law of 1907. While arresting 
judgment because no criminal offense was alleged in the indict- 
ment, the court proceeded, with the utmost ingeniousness, be- 
cause the arguments and briefs of counsel were largely devoted 
to its consideration, to discuss the right of the federal court to 
pass upon the rate question, and declare the suit in that court to 
be one against the State within the prohibition of the Eleventh 
Amendment. 

The questions where and whether a suit is one against a state 
within the Amendment are none too clearly settled. The lower 
federal courts, wherever possible, have upheld their own juris- 
diction. Virginia Coupon Cases, 25 Fed. 654; Parsons v. Marye, 23 
Fed. 113; Gregg V. Sanford, 65 Fed. 151. In the Supreme Court, 
since the early rule was departed from, that a suit was one 
against a state only when the state was a party upon the record. 
Osborn v. Bank, 9 Wheat. 738, the decisions have been conflicting. 
Clearly a suit by or against the governor of a state, as such, in 
his official character, is a suit by or against a state. Kentucky v. 
Dennison, 34 How. 16. A suit to compel a state auditor to pro- 
ceed under an act authorizing him to levy a tax and to pay inter- 
est on certain bonds is in effect a suit against the state. State v. 
Steele, 134 U. S. 230. So where a suit is brought against state 
officers to enforce the performance of a contract made by the 
state, and the controversy is as to the validity and obligation of 
the contract, and the only remedy sought is the enforcement of 
the contract of the state, and the nominal defendants have no 
personal interest in the subject matter, but depend only as repre- 
sentatives of the state, the state is deemed the real party in 
interest. Louisiana v. Jumel, 107 U. S. 711; Hagoodv. Southern, 
117 U. S. 52. But a suit against the railroad commission of a 
state to restrain the enforcement of regulation as unjust and un- 
reasonable — the state having no direct pecuniary interest therein 
— is not within the prohibition. Reagan v. Farmer's Loan and 
Trust Co., 154 U. S. 362. The result of the cases may be said to 
be that (i) where the relief sought is affirmative official action by 
state officers in the performance of an obligation which attached 
to the state in its official capacity, the federal courts will not take 
cognizance ; but (2) where the relief sought is the performance 
of a plain official duty requiring no exercise of discretion, or 
where the state officers have invaded or threatened to invade the 
vested pecuniary rights of the complainant in his property, the 
suit is not within the Eleventh Amendment. Poindexter v. Green- 
how, 114 U. S. 270; Pennoyer v. McConnaughty, 140 U. S. i; 
Reagan v. F. &' L. Co. , supra. The main difference between the 
M'Neil and the principal cases appears to be this: the state court 
holds that under the Passenger Rate Act there is nothing which 
makes its operation depend at all upon anything to be done by the 
Corporation Commission, or the Attorney General, or his assist- 
ant, thus bringing the case within the first class, and within the 
rules in Fitis v. McGhee, 173 U. S. 516; whereas the federal court 
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holds that the Commission is specially charged with important 
duties in connection with the enforcement of the act in question 
by the laws of North Carolina, and puts the case within the 
second class. 

MUNICIPAL CORPORATIONS BRIDGES- — LIABILITY TO REPAIR 

The way in which our courts will many times straddle an issue 
is illustrated by the recent case of City of Flemingsburg v. Fleming 
County, 105 S. W. (Ky.) 133. The controversy was as to whether 
the county or the city should bear the expense of rebuilding a 
certain bridge in the most populous part of the city. 

The burden of building and repairing the highways and 
bridges of the state had been imposed by statute upon the various 
municipal corporations. But as between county and city it was 
not clear from the wording of the statute upon which corporation 
fell the burden of rebuilding a bridge within the boundaries of 
both. There was an express provision that the county must 
repair public bridges within the county and forming part of the 
county highways. But the duty to control and care for the 
"streets and public places" within the boundaries of the city was 
cast upon the city. The county contended that the bridge was a 
part of the city's "streets and public places" and hence should be 
taken care of by the city. On the other hand the city contended 
that though the bridge was in one sense a part of its streets yet 
that the legislature used the term "streets and public places" in 
a limited sense and plainly its intention was to exclude bridges 
from that term. This legislative intent the city deduced from the 
fact that the legislature imposed the duty upon cities of the first, 
second, third and fourth classes to construct and repair "streets 
and bridges" whereas among the duties imposed upon cities of 
the fifth class, to which class Flemingsburg, belonged, and towns 
of the sixth class the word "bridge" is not mentioned. It was 
maintained that the legislature intentionally omitted the word 
' 'bridge" from the list of duties put upon cities of the fifth class 
and towns of the sixth class because they were the smallest and 
could not be expected to stand the expense of maintaining large 
bridges which happened to be within their boundaries, particularly 
as the benefits would accrue more to the welfare of the county than 
to that of the city. But the county claimed that the bridge was 
in the center of the city, that most of the traffic over it was local 
in its character, that it was part of the city's "streets and public 
places" and that therefore the city should bear the expense. 

The court in handling the troublesome question before it 



